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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 44873
)
v. ) ADA COUNTY NO. CR-FE-2008-14749
)
CHARLES WILLIAM LUPER, )
) APPELLANT’S BRIEF
Defendant-Appellant. )
____________________________________)
STATEMENT OF THE CASE
Nature of the Case
In  2008,  Charles  William  Luper  pled  guilty  to  domestic  violence  and  the  district  court
sentenced him to ten years, with two years fixed.  In 2009, the court suspended that sentence and
placed Mr. Luper on probation.  Seven years into his probation, Mr. Luper pled guilty to a charge
of  grand  theft  after  taking  a  purse  left  at  a  restaurant.   The  district  court  revoked  Mr.  Luper’s
probation and executed his previously-suspended sentence.
On appeal, Mr. Luper contends that the district court abused its discretion by denying his
request for a reduction of his sentence, and by declining to retain jurisdiction.
2Statement of the Facts and Course of Proceedings
On an August evening in 2008, Mr. Luper and his wife got into an argument that
escalated to a physical altercation.  (PSI, p.3.)  Mr. Luper was a young father, trying to care for
two very young children, and living paycheck to paycheck.  (PSI, pp.3, 56.)  They were out of
diapers and had no food in the house.  (PSI, p.3.)  Mr. Luper was making a bottle for his crying
ten-month old daughter, and he became upset that his wife was talking to his sister on the phone.
(PSI, p.3.)  He wrestled the phone from her, his wife struck him, and they continued their brawl
to the floor.  (PSI, p.3.)  They stopped fighting when their two-year-old son, evidently awakened
by the noise, came into their room.  (PSI, pp.3, 22.)
Mr. Luper pled guilty to committing a domestic battery in the presence of children, and
the district court sentenced him to ten years, with two years fixed, and retained jurisdiction.
(R., p.53.)  After he successfully completed his rider, in 2009, Mr. Luper was placed on
probation.  (PSI, pp.95-96, 119; R., p.62.)  Mr. Luper’s marriage had ended, but for the next
seven years, Mr. Luper worked and supported his children, without any new charges or reports of
probation violations being filed.  (PSI, pp.10, 115, 118.)
In 2016, Mr. Luper was charged1 with grand theft after he and his fiancé took a purse that
was left in a restaurant.  (R., p.113.)  As a result of this new charge, Mr. Luper’s probation
officer filed a probation violation report alleging Mr. Luper had violated his probation by
committing this new offense, and also listed more than a dozen, less serious violations, most of
them years old.  (R., pp.89-94, 101.)
Mr. Luper admitted several of the alleged probation violations – driving without
privileges, failing to pay restitution, and going to a bar and consuming beer.  (Tr., p.17, L.6 –
3p.18, L.13.)  By the time of his probation violation disposition hearing, Mr. Loper had pled guilty
to and been sentenced for the theft.  (Tr., p.32, Ls.4-9.)  At his disposition hearing, Mr. Luper
asked  the  district  court  for  retained  jurisdiction  and  the  chance  of  a  second  rider.   (Tr.,  p.29,
Ls.12-13.)  He also asked the court, pursuant to Rule 35, to commute his ten-year unified
sentence to its fixed, two–year term, or else reduce the indeterminate portion.  (Tr., p.29, Ls.12-
13, p.37, Ls.4-6.)
However, the district court revoked probation, and, declining both of Mr. Luper’s
requests, executed the original sentence of ten years, with two fixed, without retaining
jurisdiction.  (Tr., p.35, Ls.2-5, p.37, Ls.7-10.)  Mr. Luper filed a timely notice of appeal from
the district court’s order revoking probation.  (R., pp.160, 163.)
ISSUE
Did the district court abuse its discretion by denying Mr. Luper’s Rule 35 request for a reduction
of his original sentence, and by refusing to retain jurisdiction?
ARGUMENT
The District Court Abused Its Discretion By Denying Mr. Luper’s Rule 35 Request For
Reduction Of His Sentence, And By Refusing To Retain Jurisdiction
A. Introduction
Mr. Luper asserts that, given any reasonable view of the facts presented in this case,
including the progress he had made during his seven years on probation, the district court’s
denial of his Rule 35 request to reduce his sentence upon revocation, and its refusal to retain
jurisdiction, represent an abuse of the court’s sentencing discretion.
1 The police report notes credit cards were stolen (PSI, p.148), but there is no indication or
accusation that Mr. Luper ever attempted to use these cards.
4B. Standard Of Review
Whenever a trial court revokes probation, it must also decide the appropriate sentence to
be executed, that is, whether to order the suspended sentence executed or, whether to reduce the
sentence pursuant to Rule 35.  I.C. § 19-2603(2), 20-222; I.C.R. 35(b); State v. Hanington, 148
Idaho 26, 27 (Ct. App. 2009).  In deciding the appropriate sentence to be executed, the court
takes into account events before and after the original judgment. Hanington, 148 Idaho at 28.
The criteria for examining a ruling denying a Rule 35 request for reduction a sentence are
the same as those applied in determining whether the original sentence was reasonable. State v.
Trent, 125 Idaho 251, 253 (Ct. App. 1994). The appellate court will conduct an independent
review of the record, giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. State v. Miller, 151 Idaho 828, 834 (2011).
The Court reviews the district court’s sentencing decisions for an abuse of discretion, which
occurs if  the district  court  imposed a sentence that is  unreasonable,  and thus excessive,  “under
any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill,
103 Idaho 565, 568 (Ct. App. 1982).  “A sentence is reasonable if it appears necessary to
accomplish  the  primary  objective  of  protecting  society  and  to  achieve  any  or  all  of  the  related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
The  district  court  also  has  the  discretion  to  retain  jurisdiction. See I.C. § 19–2601(4).
The primary purpose of retaining jurisdiction is to afford the trial court additional time for
evaluation of the defendant’s rehabilitation potential and suitability for probation. State v. Jones,
141 Idaho 673, 677 (Ct. App. 2005). The sentencing court’s refusal to retain jurisdiction is not
an abuse of discretion if the court already has sufficient information upon which to conclude that
the defendant is not a suitable candidate for probation. Id., at 677.
5C. The District Court Abused Its Discretion By Denying Mr. Luper’s Rule 35 Request To
Reduce His Sentence, And By Declining To Retain Jurisdiction
The district court’s refusal to reduce Mr. Luper’s sentence was unreasonable given
Mr. Luper’s work and accomplishments on probation.  Mr. Luper was 26 when he was originally
sentenced; prior to that, he had trouble with the law, trouble paying his bills, and trouble staying
sober.  (PSI, pp.11, 13, 31.)  His performance during his rider program, however, went
remarkably well:  he had no disciplinary violations, and he completed all of the programs,
including classes in parenting, substance abuse, personal finance, and anger management,
earning him a recommendation for probation.  (PSI, pp.95, 97, 98.)
For the next seven years, Mr. Luper remained gainfully employed and supported his
children, had no further domestic violence incidents, and had no new charges or reports of
probation violations being filed.  (PSI, pp.10, 115, 118.)  Mr. Luper’s probation was not perfect:
In 2013, his probation officer filed a report of lack of progress, requesting discretionary jail time.
(R., p.84; PSI, p.142.)  He had relapsed with alcohol, gone to bars, been late with restitution, and
driven without privileges.  However, he had successfully worked through these mistakes with his
probation officer.  (PSI, p.118.)
Mr. Luper knows he made a terrible mistake when he took the purse. (Tr., p.31, Ls.1-2;
PSI, p.121.)  He apologized to the victim for the trouble he had caused her (Tr., p.28, Ls.21-25),
and he has expressed remorse and regret for his conduct (PSI, p.119).  Given these events and
circumstances, the district court should have reduced Mr. Luper’s original sentence, and the
court’s refusal to do so was unreasonable, representing an abuse of the discretion.
The  district  court  also  should  have  retained  jurisdiction  and  allowed  Mr.  Luper  the
chance to complete another rider.  As noted above, Mr. Luper had performed well on his
previous rider, and had been largely successful on probation for seven years, demonstrating his
6strong  rehabilitation  potential.   Notwithstanding  the  recent  theft  charge,  his  most  recent
presentence evaluation had concluded that Mr. Luper was a suitable candidate for probation.
(PSI, p.121.)  The district court’s refusal to retain jurisdiction in the face of this information was
unreasonable.
Even if the court chose to relinquish jurisdiction later, Mr. Luper would still benefit from
the  opportunity  of  a  new  rider  program,  and  from  the  hope  that  comes  with  the possibility of
probation.  The district court’s decision to deny him that opportunity and hope represents an
abuse of discretion.
CONCLUSION
Mr. Luper respectfully requests that this Court vacate his sentence and remand his case to
the district court for resentencing, with instructions that the district court reduce his sentence, and
retain jurisdiction.
DATED this 31st day of July, 2017.
__________/s/_______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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